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EX PARTE OR LATE FILED FEDERAL COMMUNICATiONS COMMISSIUN

. OFFIGE OF THE SECRETARY
The Honorable Phil Gramm

United States Senator
2323 Bryan Street, #2150
Dallas, TX 75201

Dear Senator Gramm:

Thank you for your inquiry on behalf of your constituent, Mayor R. D. Hurt, Bedford,
Texas, concerning the placement and construction of facilities for the provision of personal
wireless services and radio and television broadcast services in his community. Your
constituent's letter refers to issues being considered in three proceedings that are pending
before the Commission. In MM Docket No. 97-182, the Commission has sought comment on
a Petition for Further Notice of Proposed Rule Making filed by the National Association of
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build-
out of digital television facilities, as required by the Commission’s rules to fulfill Congress'
mandate. In WT Docket No. 97-192, the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are alleged to
impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96-
2140 and FCC 97-264, the Commission twice sought comment on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your constituent's letter, as well as this response, will be placed in the record of all
* three proceedings and will be given full consideration.
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At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, 1s
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption untii the possibilities for constructive dialogue
have been exhausted.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.
Sincerely,
ANt it
Steven E. Weingarten

Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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Federal Communications Commission
Office of Congressional Affairs
1515 M Stieat, N.W.

Washington, DC 20554

A constituent has sent the enclosed
communication. A response which
addresses his/her concerns would be
appreciated.

Please send your response, together with
the constituent's correspondence, to the
e e following address:

Office of Senator Phil Gramm
2323 Bryan Street, #2150

Dallas, Texas 75201

Attention: Gurtis-Edmonds— ogiz 7 /oK
o ) ~(214) 767-3000
(214) 767-8754 (fax)
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October 28, 1997

U.S. Senator Phil Gramm
2323 Bryan Street #1500
Dallas, Texas 75201

Dear Senator,

Wae are writing you about the Federal Communications Commission and its attempts to preempt local

_ zoning of cellular, radio apd TV towers by making the FCC the “Federal Zoning Commission” for all
cellular telephone and broadcast towers. Both Congress and the courts have long recognized that
zoning is a peculiarly local function. Please immediately contact the FCC and tell it to stop these
efforts which violate the intent of Congress, the Constitution and principles of Federalism.

In the 1998 Telecommunications Act, Congress expressly reattirmed iocal zoning authority over ceiiuiar
towers. it told the FCC to stop all rulemakings where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despita this instruction from Congress, the FCC is now
attcmptmg to pmmpt local zomnq authofity in thm diﬂlnnt rulomakings.

- : Congress expressiy preserved local Zoning authority over ceilular towers

in the 1998 Tolocommunlcaﬁons Act with the sole exception that municipalities cannot regulate the

radiation from celhdar antennas if it is within limits set by the FCC. The FCC is attempting to have the

- - “exgeption swallow the rule” by uging the limited authority Congress gava it over cellular tawer
radiation to review and reverse any cellular zoning decision in the U.S. which it finds is “tainted” by

radiation concerns, even if the decision is otherwise perfectly permissible. In fact, the FCC is saying

that it can “second guess” what the true reasons for a municipality's decision are, need not be bound

. by the stated reacons given by a municipality and doesn't even need to wait until a local planning
decision is final before the FCC acts.

Some of our citizens are concarnad about the radiation from celiular towers. We cannot prevent them
from mentioning their concerns in a public hearing. In its rulemaking the FCC is saying that if any
citizen raises this issue that this is suificient basis for a ceiiuiar zoning decision o immediaieiy be
taken over by the FCC and potentially reversed, even if the municipality expressly says it is not
considering such statements and the decision is completely valid on other grounds, such as the impact
of the tower on propony valuu or aesthetics.

Qg_llnh:_‘[gmn_um Rolahdly the FCC is proposing a rule banning the moratoria that some

municipalities impose on cellular towers while they revise their zoning ordinances to accommodate the

increase in the numbaers of these towers. Again, this violates the Constitution and the directive from
Coangrase nravanting the FGCC from hacoming a Federal Zoning Commiiecion.



